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liability s
exception to the general rule
that, when one corporate or
other juridical person sells
assets to another entity, the
assets are transferred free

uccessor an

and clear of all but valid liens and secu-
rity interests. When successor liability is
imposed, a creditor or plaintiff with a
claim against the seller may assert that
claim against and collect payment from
the purchaser.

Historically, successor liability was a
flexible doctrine, designed to eliminate
the harsh results that could attend strict
application of corporate law. Over time,
however, as successor liability doctrines
evolved, they became, in many jurisdic-
tions, ossified and lacking in flexibility.
As this occurred, corporate lawyers and
those who transactions
learned how to avoid application of
liability doctrines.! This
article summarizes what has become of
species of non-statutory
successor liability in Tennessee.

There are two broad groups of
successor liability doctrines, those that
are judge-made (the “common law”
exceptions) and those that are crea-
tures of statute. Both represent a
distinct public policy that, in certain

structure

Successor

various

instances and for certain liabilities, the
general rule of non-liability of a
successor for a predecessor’s debts
following an asset sale should not
apply. This article addresses the status
of the first group, judge-made successor
liability in Tennessee.

The current judge-made successor
liability law is a product of the rise of
corporate law in the last half of the 19th
century and early part of the 20th
century. It appears to have developed
because of and in reaction to the rise of
corporate law. It may be better to char-
acterize it as a part of that body of law,
much like the “alter ego” or “piercing
the corporate veil” doctrines,’ rather
than as a creature of tort law, although it
is used as a tool by plaintiffs who are
involuntary tort claimants.

Many sources and authorities list
four, five or six basic types of situations
in which judge-made successor liability
has sometimes been recognized — (1)
express or implied assumption, (2)
fraud, (3) de facto merger, (4) mere
continuation, (5) continuity of enter-
prise, and (6) product line, for example.*
In fact, the matter is more complicated
than that. Each of these species of
liability has, within it
different sub-species with different stan-

successor

dards and variations in the jurisdictions
that recognize them. Some use a list of
mandatory elements while others are
based on a non-exclusive list of factors
and considerations to be weighed and
balanced in a “totality of the circum-
stances” fashion. Some that began as an
approach consisting of a flexible list of
factors have evolved into one consisting
of one or more mandatory elements. In
any event, to state that there are only
four, five or six categories is to oversim-
plify the matter.’

The state of successor
liability in Tennessee

When examined in detail, the types
of successor liability can be classified
into five general species, each of which
is specifically defined on a jurisdiction-
by-jurisdiction basis. The five categories
of successor liability discussed in this
article are: (1) intentional assumptions
of liabilities, (2) fraudulent schemes to
escape liability, (3) de facto mergers, (4)
the continuity exceptions: mere contin-
uation and continuity of enterprise, and
(5) the product line exception.

When examining successor liability,
one should keep in mind that there are
variance and overlap among the species
and their formulation in particular juris-
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dictions. The label a court uses for its
test is not necessarily one with a stan-
dardized meaning applicable across
jurisdictions.  Accordingly, it s
dangerous to place too much reliance on
a name; the underlying substance should
always be examined.

A. Intentional (express or implied)
assumption of liabilities

Intentional assumption of liabilities,
express or implied, is probably the
simplest of the successor liability species.
Imposing liability on a successor that by
its actions is shown to have assumed
liabilities is essentially an exercise in the
realm of contract law, drawing on
doctrines of construction and the objec-
tive theory of contract.®

At least in the contracts context, the
Tennessee Court of Appeals has applied
the traditional rule of successor liability,
allowing for the four traditional excep-
tions.” Tennessee has not, however,
outlined a test for the “intentional
assumption of liabilities” exception.

B. Fraudulent schemes to
escape liability

The next species of successor liability
is the doctrine based on fraud. Fraudu-
lent schemes to escape liability by using
corporate law limitation-of-liability
principles to defeat the legitimate inter-
ests of creditors illustrate an example of
the need for successor liability to prevent
injustice. If a corporation’s equity
holders, for example, arrange for the
company’s assets to be sold to a new
company in which they also hold an
equity or other stake for less value than
would be produced if the assets were
deployed by the original company in the
ordinary course of business, then the
legitimate interests and expectations of
the company’s creditors have been frus-
trated.® By allowing liability to attach to
the successor corporation in such
instances, the creditors’ interests and
expectations are respected. The chal-
lenge, of course, is defining the standard
that separates the fraudulent scheme

from the legitimate one.

Tennessee courts do not appear to
have addressed the fraud exception in
any reported opinions.

C. De facto merger

In a statutory merger, the successor
corporation becomes liable for the
predecessor’s debts.” The de facto merger
species of successor liability creates the
same result in the asset sale context to
allowing form
substance. A de facto merger, then,
allows liability to attach when an asset
sale has mimicked the results of a statu-
tory merger except for the continuity of
liability. The main difference between
the sub-species of de facto merger and
various jurisdictions is how rigid or flex-
ible the test is. In other words, how
many required elements must be shown
to establish applicability of the doctrine?
On one end of the spectrum is the
lengthy, mandatory checklist of required
elements. On the other, the non-exclu-
sive list of factors is to be weighed in a
totality of the circumstances fashion.

Tennessee courts do not appear to
have addressed the de factor merger
doctrine in a reported decision.

avoid to overcome

D. Continuation of the business:
the continuity exceptions

An exception with two distinct
subcategories permits successor liability
when the successor continues the busi-
ness of the seller: mere continuation and
continuity of enterprise. Each has sub-
species particular to specific jurisdictions
within them. The two share roughly the
same indications but continuity of enter-
prise does not require continuity of
shareholders or directors or officers
the predecessor the
successor — a requirement said to be one
of the mere continuation exception’s
dispositive elements or factors.”® Courts
are not altogether careful or uniform in
labeling which exception they are
applying. There appear to be four
general sup-species of mere continuation
and three of continuity of enterprise.

between and

The similarity of these doctrines to those
of de facto merger is striking."

Mere Continuation. In applying the
mere continuation exception the court
noted that “one federal district court
has opined that” [t]he gravamen of the
“mere continuation” exception is the
continuation of corporate control and
ownership, rather than continuation of
business operations. “Many courts have
likewise concluded that the key inquiry
in resolving this issue is whether there
exists a continuation of the corporate
entity. We agree.” !

Tennessee has not addressed the
“mere continuation” doctrine with

respect to successor liability.

The two species of continuity of
enterprise. Unlike the more traditional
and long-standing mere continuation
exception, the continuity of enterprise
theory does not require strict continuity
of shareholders or owners (and possibly
directors and officers) between the pred-
ecessor and the successor — although
the degree or extent of continuity of
owners, directors and officers is a
factor.” Further, continuity of enterprise
generally does not include the require-
ment of dissolution of the predecessor
upon or soon after the sale, which is
often a factor — and sometimes a
requirement — in jurisdictions applying
the mere continuation doctrine."

A detailed examination of conti-
nuity of enterprise in the jurisdictions
that have adopted it discloses three
sub-species at work. All the variations
of the continuity of enterprise excep-
tion derive from Turner v. Bituminous
Cas. Co."” Variations in the application
of the Twrner factors create the three
sub-species.

In Twrner, the Michigan Supreme
Court expanded the four traditional
categories of successor liability, and in so
doing, developed a continuity of enter-
prise theory of successor liability."® The
court adopted the rule that, in the sale

(Continued on page 26)
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Successor liability
(Continued from page 25)

of corporate assets for cash, three criteria
would be the threshold guidelines to
establish whether there is continuity of
enterprise between the transferee and
the transferor corporations.

(1) There is a continuation of the
enterprise of the seller corporation, so
that there is a continuity of manage-
ment, personnel, physical location,
assets, and general business operations;

(2) The seller corporation ceases its
ordinary business operations, liqui-
dates, and dissolves as soon as legally
and practically possible; and

(3) The purchasing corporation
assumes those liabilities and obliga-
tions of the seller ordinarily necessary
for the interrupted continuation of
normal business operations of the
seller corporation.'’

The Michigan Supreme Court did not
address the limits of the continuity of
enterprise exception again until 1999 in
Foster v. Cone-Blanchard Mach. Co." In
Foster, a plaintiff, injured while operating
a feed screw machine, sued the corporate
successor after receiving a $500,000
settlement from the predecessor corpora-
tion.”” The court held that “because [the]
predecessor was available for recourse as
witnessed by plaintiff’s negotiated settle-
ment with the predecessor for $500,000,
the continuity of enterprise theory of
successor liability is inapplicable.”®

The Foster court thus resolved two
issues left open in Tuwrner. First, the
Michigan appellate decisions prior to
Foster cited Turner for the proposition
that the continuity of enterprise test
was comprised of four elements or
factors, following the four items
enumerated in the Tuwrner court’s
holding and not the three listed in its

announcement of the rule.”’ The Foster
court clarified that, in fact, only three
items are involved in the Turner rule,
and they are required elements.”

Second, the Foster court held that the
“continuity of enterprise’ doctrine applies
only when the transferor is no longer
viable and capable of being sued.”” The
court’s interpretation of the underlying
rationale of Turner was “to provide a
source of recovery for injured plaintiffs.”*
According to Justice Brickley, the Turner
court expanded liability based on the
successor’s continued enjoyment of
“certain continuing benefits”: “[T]he test
in Twmner is designed to determine
whether the company (or enterprise)
involved in the lawsuit is essentially the
same company that was allegedly negli-
gent in designing or manufacturing the
offending product.”

The Foster decision thus appears to
return Michigan law to its state immedi-
ately after Turner was decided: continuity
of enterprise is a recognized doctrine of
successor liability and the doctrine has
three required elements. To the extent
that intervening decisions had narrowed
Tuwrner with the addition of a fourth factor
— whether the purchasing corporation
holds itself out to the world as the effec-
the seller
corporation — that revision of the
doctrine appears to have been reversed.
Further, to the extent that Turner’s
“guidelines” had been considered factors
by other courts adopting the continuity of
enterprise, the Foster court made it clear
that it interpreted its own rule as one
comprised of elements.

tive continuation of

Tennessee does not appear to recog-
nize the “continuity of enterprise”

doctrine.
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E. The product line exception of
Ray v. Alad

In Ray v. Alad,” the California
Supreme Court recognized the product
line exception to the general rule of
successor non-liability. It is a species of
liability that is very similar to continuity
of enterprise. The court articulated the
following “justifications” for imposing
liability on a successor corporation:

(1) the virtual destruction of the
plaintiff’s remedies against the original
manufacturer caused by the successor’s
acquisition of the business, (2) the
successor’s ability to assume the orig-
inal manufacturer’s risk spreading role,
and (3) the fairness of requiring the
successor to assume a responsibility for
defective products that was a burden
necessarily attached to the original
manufacturer’s goodwill being enjoyed
by the successor in the continued
operation of the business.”

The term “justifications” is somewhat
ambiguous as to whether it connotes
required elements or non-exclusive
factors to be balanced, much like the
Turner guidelines.

Like the Michigan Supreme Court in
Foster, which revisited Tuwrner some years
after the original opinion was issued, the
California Supreme Court returned to
Ray v. Alad some vyears later to “clarify”
things. In Henkel Corp. v. Hartford Acc.
& Indemn. Co.,” the California Supreme
Court referred to these three justifica-
tions as conditions, thus suggesting that
they were essential elements under the
product line exception. Despite its name,
the product line theory of successor
liability appears only rarely, if at all, to
have been applied in a reported decision
to a successor that had acquired merely
one of many product lines from the pred-
ecessor; in nearly all reported cases, it
appears to have been applied to sales of
substantially all of a predecessor’s assets.”
In fact, one court has emphasized that the
“policy justifications for our adopting the
product line rule require the transfer of
substantially all of the predecessor’s assets
to the successor corporation.”

The product line doctrine, where
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accepted, breaks into two distinct sub-
species. The two differ only as to whether
Ray’s “virtual destruction of the plaintiff’s
[other] remedies” condition is strictly
required in order to permit recovery.
Tennessee has not yet addressed the
issue of successor liability in the products
liability arena, and therefore has not
considered successor liability as it relates

to strict tort liability.

Conclusion

This article and its more detailed
companion pieces in the Florida State
University Business Review and on the
author’s Web site attempt to detail some
of the history and the current condition
of successor liability law in Tennessee.
The purpose of the doctrines was to
provide contract and tort creditors with
an avenue of recovery against a successor
entity in appropriate cases when the pred-
ecessor that contracted with them or
committed the tort or the action that
later gave rise to the tort had sold
substantially all of its assets and was no
longer a viable source of recovery. Its
various species acted as a pressure relief
valve on the strict limitation of liability
created by corporate law. The doctrine is
in the nature of an “equitable” doctrine
insofar as it is invoked when strict appli-
cation of corporate law would offend the
conscience of the court. In large part, the
doctrine remains intact and still serves
that purpose. &2

Notes

1. See George W. Kuney, “A Taxonomy and
Evaluation of Successor Liability,” 3 Fla. St. U.
Bus. Rev. 1 (2006) (a comprehensive overview
of common law successor liability doctrines
nationwide); see also link to appendix of
Taxonomy, updated annually, at http://
www.law.utk.edu/FACULTY /facultykuney.htm.

2. A detailed jurisdiction-by-jurisdiction
analysis and explanation of the state of judge-
made successor liability law may be found at
http://www.law.utk.edu/Faculty/ APPEN-
DIXKuney.htm. The author intends to update
this analysis at least twice a year so that it
remains current.

3. See generally Steven L. Schwarcz,
“Collapsing Corporate Structures: Resolving
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whether successor liability was a creature of
contract and corporate law or tort law as part
of its choice of law analysis and concluding
that successor liability is a tort doctrine
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708850, at *4 (“[The traditional rule] was
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Inc. v. Arowood, 1994 WL 465797, No
03A01-9311-CH-00406 (Tenn. Ct. App.,
Aug. 30, 1994). We will, therefore, apply this
traditional rule.”).

8. Causation is a required element of all
species of the fraud exception. See, e.g.,
Milliken & Co. v. Duro Textiles LLC, 19 Mass.
L. Rep. 509 (2005) (discussing need for causa-
tion, but also that judgment creditors could
look to company’s long-term prospects, not
just immediate insolvency).

9. G. William Joyner III, “Beyond Budd Tire:
Examining Successor Liability in North
Carolina,” 30 Wake Forest L. Rev. 889, 894
(1995).

10. Rest. 3d Torts § 12, cmt. g; Am. L.
Prod. Liab. 3d § 7:20 (2004). See, e.g.,
Holloway v. John C. Smith’s Sons, 432 E Supp.
454, 456 (D.S.C. 1977) (denying summary
judgment to the defendant successor in a prod-
ucts liability suit because (1) the business
continued at its same address with virtually all
of the previous employees; (2) the successor
was responsible for maintenance and repairs

on the products sold by the predecessor prior
to its sale of assets; (3) the successor continued
manufacturing the same or similar products as
the predecessor; and (4) the successor held
itself out to the public as a business entity
under a virtually identical name as its prede-
cessor; not requiring continuity of ownership
and control but calling the doctrine applied
“mere continuation” anyway.); see also
Mozingo v. Correct Mfg., 752 E2d 168, 175
(5th Cir. 1985) (applying Mississippi law and
citing Holloway Cyr v. B. Offen & Co., 501
E2d 1145 (Ist Cir. 1974) (upon which
Holloway relied) as cases following the conti-
nuity of enterprise theory); Am. L. Prod. Liab.
3d § 7:22 (noting that the court in Holloway
denied summary judgment to a successor
despite a lack of continuity of ownership even
though the court treated its ruling as an appli-
cation of the mere continuation theory); 2
Madden & Owen on Prod. Liab. § 19:6, n. 25
(3d. ed. 2003) (noting an increasing number
of courts have adopted the continuity of enter-
prise exception including the Holloway court
and the Ohio Supreme Court in Flaugher v.
Cone Automatic Mach. Co., 30 Ohio St. 3d
(1987) (this treatise is authored by David
Owen, the Carolina Distinguished Professor of
Law at the University of South Carolina);
Richard L. Cupp, Jr., “Redesigning Successor
Liability,” 1999 U. Ill. L. Rev. 845, 854-55, n.
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continuity of enterprise approach include
South Carolina (citing Holloway); Ohio
(citing Flaugher), Alabama, Michigan, Missis-
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Offen); Philip 1. Blumberg, The Continuity of
the Enterprise Doctrine: Corporate Successorship
in United States Law, 10 Fla. ]. Int'l L. 365,
375-76 (1996) (collecting cases applying the
continuity of enterprise theory, including
Holloway and Flaugher); 30 S.C. Jur. Products
Liability § 12 (stating the court in Holloway
denied the successor’s motion for summary
judgment “where the evidence indicated that
the [successor] was a mere continuation of the
predecessor corporation”); Rest. 3d Torts § 12,
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New Hampshire as jurisdictions that have
adopted the continuity of enterprise theory).
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A.2d 214, 221-22 (Vt. 2005). Cases from the
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Successor liability
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of the de facto merger, mere continuation, and
continuity of enterprise exceptions: “reorgani-
zation.” See infra notes 272 to 274 and
accompanying text.

12. Id. at 1091-92 (quoting East Prairie R-
2 School Dist. v. U.S. Gypsum Co., 813
ESupp. 1396, 1400 (E.D.Mo. 1993); Berg
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Supreme Court discussed the doctrine of
successor liability in the context of a products
liability suit); Langley v. Harris Corp., 321
N.W.2d 662, 664-65 (Mich. 1982) (citing
Turner for the proposition that an acquiring
corporation may be held liable for products
liability claims arising from activities of its
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predecessor corporation under a continuity of
enterprise theory but then holding that the
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to seek indemnity from the plaintiff’s
employer in a products liability suit). One
appellate court decision between Turner and
Foster concluded that satisfying the fourth
consideration in Turner (the purchasing
corporation’s holding itself out as a continua-
tion of the selling corporation) was not
sufficient for a finding of successor liability
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met. Pelc v. Bendix Mach. Tool Corp., 314
N.W.2d 614, 620 (Mich. Ct. App. 982)
(Where a successor bought only 8% of the
assets of another corporation in a bankruptcy
sale and did not meet the first three criteria of
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the liquidating corporation, the mere contin-
uation test was not satisfied. The court noted
that to impose successor liability in such
circumstances would effectively be an adop-
tion of the broader “product line exception”).

19. 597 N.W.2d at 508.

20. Id.
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Constr. Co., 335 N.W.2d 225-26 (Mich. Ct.
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N.W.2d 103, 105 (Mich. Ct. App. 1980);
Powers v. Baker-Perkins, Inc., 285 N.W.2d
402, 406 (Mich. Ct. App. 1979); Pelc, 314
N.W.2d at 618; State Farm Fire & Cas. Ins.
Co. v. Pitney-Bowes, 1999 WL 33451719, at
*1 (Mich. Ct. App. April 2, 1999).

22.597 N.W. 2d at 510.

23. Foster, 597 N.W.2d at 511.

24. Id. Justice Brickley,
disagreed with the majority as to the under-

in dissent,

lying rationale of Turner.

25.1d. at 513.

26. 560 P.2d 3 (Cal. 1977).

27.1d. at 9.

28. 62 P.3d 69, 73 (Cal. 2003).

29. George W. Kuney & Donna C. Looper,
“Successor Liability in California,” 20 CEB
Cal. Bus. L. Pract. 50 (2005).

30. Hall v. Armstrong Cork Inc., 103 Wash.
2d 258, 260 n.1 (1984) (refusing to apply
product line test to successor that purchased
but one of many asbestos product lines).
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PAINE ON PROCEDURE

Big bucks (back then)

By Donald F. Paine

sideways onto the wrong .
side of the road. An asphalt [#8
truck traveling up the ]
escarpment at excessive
speed T-boned the sliding
vehicle without slowing or
taking evasive action. The
accompanying photograph
shows the damage.

Ronald Millsaps filed suit
in the Circuit Court for
Anderson County against
Lewis and Orville Monday
d/b/a Monday Trucking
Company and against the
estate of Thomas Clynes,

n Thursday, June 21, 1951, five
0 insurance agents were returning :

home to Oak Ridge from a
Nashville convention. Interstates didn’t
exist, so the route taken was U.S. !
Highway 70. The men were in a 1950
Buick sedan: driver Clynes, Hildreth, :
and Gatlin in the front seat; Millsaps in
the left back seat and car owner Jones
on the right.

The curvy two-lane stretch
between Crab Orchard near the
Plateau rim and Rockwood in the
valley was being resurfaced. A light
rain had fallen. The highway was
slick. Nonetheless, Clynes was

cowboying the Buick at an illegal
speed. In a curve one mile east of
Ozone he lost control, and the car slid

who died shortly after impact. Before
expiring, the decedent was heard to
say: “It was my fault; I was scooting on

the curve.”
The trial
occupied Feb.
25 through
March 4,
1952, presided
over by
retired Judge
R. W. Smartt.
The jury
returned a
verdict for
plaintiff Mill-

saps against

The wrecked Buick at the accident scene. Photo from appellate record.

Donald F. Paine is a past president of the Tennessee Bar Association and is
of counsel to the Knoxville firm of Paine, Tarwater, Bickers, and Tillman LLP.
He lectures for the Tennessee Law Institute, BAR/BRI Bar Review, Tennessee
Judicial Conference, and University of Tennessee College of Law. He is
reporter to the Supreme Court Advisory Commission on Rules of Practice
and Procedure.

B o, ol

The tragic curve on Highway 70. Photo by author.

all defendants in the amount of
$109,000.! What injuries justified this
record amount for Tennessee?

The 32-year-old Ronald Millsaps
suffered a crushed pelvis that an admit-
ting physician described as “the worst
it has been my experience to see.” At
the time of trial he could not stand or
sit or even lie down for substantial
periods of time. He could not work and
had lost earnings of $4,160. Medical
expenses were $5,633. His weight had
dropped from 175 to 133. He had no
sexual function.

Judge Smartt remitted the verdict to
$90,000 — a state record despite remit-
titur. Professor Robert Bohm of the UT
Economics Department tells me that
$90,000 translates to roughly $690,000
in today’s dollars. The Court of Appeals
affirmed in Monday v. Millsaps, 37 Tenn.
App. 371, 264 S.W.2d 6 (1953).

After reviewing the appellate

(Continued on page 33)
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NASHVILLE - JUNE 316

Tennessee lawyers first came
together as an organized bar
in 1882 at the scenic Bon Aqua
Springs Resort. Join us this
summer at the Music City _ e i
Sheraton as we celebrate that N | - “"“:rfx;b\rg it Nl
spirit and the TBA’s 125 years ' R
of service to the Tennessee legal

community.

'\
o 35

)

ssociation
essee

You don’t want to miss:

e A Special Event celebrating the TBA’s 125th
anniversary. Held at the Hermitage, home
of Tennessee lawyer and President Andrew
Jackson, this special night will feature great food
and great entertainment, plus tours of President
Jackson’s home and grounds.

e Compelling speakers presenting timely and
interesting information during the Bench/Bar
and other educational programming, including
a special session on Tennessee legal history.

® Recognition of leaders in the
Tennessee legal community during
the annual Lawyers Luncheon.

® Ample opportunities for networking
and meeting with your colleagues.

Register today

¢ Go online to www.tba2.org/
convention2007/register.html

e (Call 800-899-6993

e Watch for a brochure coming your way



DAY ON TORTS

Corporate veil not pierced in business tort case

By John A. Day

e were told time and time again ;
w in law school that corporations }
are separate “persons” in the i
eyes of the law. Indeed, a person may }

own 100 percent of a corporation, serve :
as its president and chairman of the :

board, but still not be liable for the debts

of the corporation.

That legal fiction was created and
wheels of }
commerce. The notion is that if a corpo- }
ration is deemed to be separate from i
those who own and run it, decisions can
be made to further the interests of the i
corporation without fear of personal i
liability for its actions, and the common i
advanced. Scholars

persists to grease the

good will be

continue to debate the wisdom of the i
concept that a corporation should be i
wholly separate from those who own and
run it, but to say that it is firmly
entrenched in the law of this country is }

an understatement.

The Tennessee Supreme Court was |
asked to treat two separate corporations as }
one entity in recent case of Cambio Health }
Solutions LLC wv. Reardon.! Cambio, a
subsidiary of Intensive Resource Group i
LLC (IRG), employed Reardon as its
CEQO. The employment agreement gave :
Reardon certain rights upon the “change
of control” of Cambio. At the time, IRG
owned 80 percent of Cambio® and IRG i
was itself a wholly-owned subsidiary of yet i {
¢ liability. Why? Because of “[t]he iden- i
¢ that trial courts would be required to
i inquire into all the interests of majority

another corporation.

During the employment relationship, |

“Scholars continue to
debate the wisdom of the
concept that a
corporation should be
wholly separate from those
who own

and run it."”

ference with contractual relations.

Reardon prevailed, and on appeal
IRG and its parent and grandparent }
i that the plaintiff should have to prove
i that the interests of the subsidiary and
¢ the parent were not identical if plaintiff
i wanted to sue the parent for intentional
tion a privilege to induce its subsidiary
i of the non-wholly owned subsidiary. The

corporations asserted that Waste Conver-
sion Systems, Inc. v. Greenstone Industries
Inc.’ required dismissal of the tort claim.
Waste Conversion gives a parent corpora-

to breach a contract without fear of tort

tity of interest between the subsidiary

John A. Day practices commercial and personal injury trial law in Brentwood.

i and its parent.

14

The same rule generally applies to

! officers, directors, and employees of
i the corporation charged with interfer-
i ence in contractual relations. They
i too have a privilege to act without fear
i of tort liability.”

But the court said Cambio presented

! different facts.* The court noted that
“[h]aving availed themselves of the bene-
| fits of
i [corporations] argue that we should now
i disregard their corporate structure in
¢ order to shield them from liability.”” The
{ court went on to say that

IRG and its parent were purchased by i
another corporation. Reardon invoked the
terms of his employment agreement and i
insisted that he was entitled to severance |
pay. Cambio was directed by its parent and
the other up-stream entities to bring an |
action against Reardon seeking a declara-
i tory judgment that he was not entitled to
the pay. Reardon then sued IRG and the i

parent corporations for intentional inter- :

separate corporations, the

[blecause we respect the separate
legal status of a corporation and its
shareholders, we are equally reluctant
to disregard corporateness to create
liability as we are to disregard corpo-
rateness to remove liability.
Therefore, we refuse to treat a parent
and subsidiary as one corporation for
the purposes of extending the quali-

fied privilege when the parent is not
the sole shareholder.”

The court rejected the contention

interference in the contractual relations

court said that such a rule would mean

i and minority shareholders and into the

This article is the first in a series that will discuss the Tennessee business (Continued on page 33)
tort law. His blog on tort law may be found at www.dayontorts.com.
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Bright, Allen & Carpenter LLC
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Don Dickerson, Law Office of
Donald G. Dickerson
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Greg Groth, Law Office of Gregory
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300K REVIEW YT

The Beautiful Cigar Girl

Dutton
2006

By Daniel Stashower
$25.95 326 pages

REVIEWED BY DONALD E PAINE

on Nassau Street.

On Wednesday, July 28, 1841, her body was found in
the Hudson off Hoboken, New Jersey. Evidence soon
surfaced that Mary Rogers had been dumped in the river
upstream at Weehawken on Sunday, July 25.

But who was the murderer? Stashower runs through the
suspects. Was it suitor Daniel Payne (no relation)? Or
former suitor Alfred Crommelin? Perhaps former boss
John Anderson? Was it reputed abortionist Frederica Loss?
A gang of ruffians? Or maybe a sailor, Philip Spencer?

Read this interesting book and see whether you can
solve the cold case. History hasn’t. 2

L]

Roget.” As Poe told us, Marie was really Mary Cecilia Rogers, the

subject of Daniel Stashower’s book.
Mary had worked at John Anderson’s Tobacco Emporium (a “seegar” store)
on lower Broadway in New York. A very attractive young woman, her presence
doubtless increased business. She left to help her mother run a boardinghouse

M any of us have read Edgar Allan Poe’s tale, “The Mystery of Marie

BEAUTIFUL

CIGAR GIRL
MARY ROGERS, EDGAR ALLAN POE,
THE INVENTION OF MURDER

STASNL

Donald F. Paine is of counsel to the Knoxville firm of Paine, Tarwater, Bickers, and
Tillman LLC, and a member of the Tennessee Bar Journal Editorial Board.

(Continued from page 29)

record’ I made a journey to the scene of
the tragedy. See the photograph looking
downhill and eastbound toward the
accident curve.

More recent personal injury verdicts
have eclipsed the Millsaps recovery.
Lawyer (and later Justice) Bill Harbison,
the finest legal mind to grace our profes-
sion, won $375,000 for a Castle Heights
student rendered quadriplegic in a
wrestling class. Stehn v. Bernarr
MacFadden Foundations Inc., 434 E2d 811
(6th Cir. 1970). And just last year my
law partner Andy Tillman and his
Missouri co-counsel collected a $7
million verdict for a lady who is para-
plegic due to a car seat back collapse.
Potter v. Ford Motor Company, 213
S.W.3d 264 (Tenn. Ct. App., E.S., 2006).

So $90,000 doesn’t sound like a lot
of money today. But back then it was

big bucks. &2

Notes

1. David Gatlin’s action was consolidated
with Millsaps’s for trial. He received $1,000.

2. T also reviewed the appellate record in
the subsequent trial of Howard Hildreth v. the
Mondays d/bla. Hildreth received a verdict of
$50,000 remitted by the Court of Appeals to
$37,500. Most of the Millsaps trial exhibits
were used in the Hildreth trial and are
preserved in the later record. I thank Hon.
Frankie Holt, Chief Deputy Clerk, for
locating this other file.

DAY ON TORTS

(Continued from page 31)

motives and means of the majority share-
holder, an inquiry that could not be
resolved by referring to the ownership
interest of the majority shareholder. In
effect, trial courts would be required to
conduct a trial within a trial to determine
whether a parent and subsidiary shared an
identity of interest. In light of our
reasoning in this case, we believe that
imposing such a great burden on trial
courts would be inappropriate.’
Undoubtedly the wisdom of this deci-
sion will be hotly debated by my brothers

TENNESSEE BAR JOURNAL, MAY 2007

and sisters in the corporate Bar. But no one
can doubt that the decision is consistent
with the general rule that each corporation
is legally a separate person. Those who seek
exceptions to this rule need beware of the
impact that such a ruling would have on
the high hurdle one must currently jump to
pierce the corporate veil. &2

Notes

1. 213 S.W.3d 785 (Tenn. 2006). The case
was before the court on a certified question from
the Sixth Circuit Court of Appeals. The subse-
quent Sixth Circuit opinion resolving the
appeal (and affirming the verdict) may be found

at 2007 WL 627834 ( 6th Cir. Feb. 27, 2007).

2. Reardon was a 10-percent owner of
Cambio and the remaining 10 percent was
owned by private investors.

3.33 S.W.3d 779 (Tenn. 2000).

4. 213 S.W.3d at 787, citing Waste Conver-
sion, 33 S.W.3d at 781.

5. Forrester v. Stockstill, 869 S.W.2d 328, 333
(Tenn. 1994).

6. The Waste Conversion Court limited its
holding to wholly owned subsidiaries. 33 S.W.
3d at 781.

7. 213 S:W.3d at 790.

8. 213 S.W.3d at 790-91.

9.213 S.W.3d at 791.
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A lesson for lawyers

BUT SERIOUSLY,

The Lady Vols, Rutgers and Imus

By Bill Haltom

sity of Tennessee. I have a Bachelor

of Conservative Arts degree in Foot-
ball Appreciation as well as a Juris
Doctorate from the Big Orange College
of Law. Like most UT grads, [ am
obsessed with all things Vol. I spend fall
Saturdays watching Tennessee football,
winter nights watching basketball, and
in the spring, this not-so-young man’s
fancy turns to Vol baseball, softball and
track. Heck, if I were offered tickets to a
Tennessee-Vanderbilt tiddlywinks game,
I’d put on my favorite orange shirt and
cheer the Vol Tiddlers to victory over
the Commodores!

But while I love all UT sports teams,
my heart belongs to the ladies... the
Lady Vols, that is.

Several years ago, Barbara Mandrell
and George Jones recorded a wonderful
song called “I was Country When
Country Wasn’t Cool.” Well, I should
go to Nashville, appear on the stage at
the Grand Ole Opry, and sing “I was a
Lady Vols fan When Being a Lady Vols
fan Wasn’t Cool.” I started going to
Lady Vols basketball games way back in
1975 when they were played not at
Thompson Bowling Alley or even
Stokely Pork and Beans Athletic
Center, but in tiny Alumni Gym before
sitting-room-only crowds of maybe 50
or 60 fans. In those days, rather than
introducing the starting line-ups, every-
body present just stood up and
introduced themselves.

Over the past 32 years, I have
followed the Lady Vols from the
Alumni Gym to Stokely to, literally,

I am a proud graduate of the Univer-

The Summit.

On April 3rd, Pat Summit and the
Lady Vols won their seventh NCAA
championship, defeating Rutgers 59 —
46. On the morning after the victory,
celebrated by going online and ordering
Lady Vols 2007 National Championship
merchandise, including the official
National Championship t-shirt, the
Sports Illustrated Lady Vols 2007
National Champions commemorative
edition, and a pair of Nike’s new orange
and white Air Candaces.

But my celebrating came to an abrupt
end on Thursday morning, April 5th,
thanks to a blow hard radio and TV talk
show host named Don Imus. Imus could
never be mistaken for either Dick Vitale
or Billy Packard. Nevertheless, for some
reason, he decided to devote a portion of
his CBS radio/MSNBC television simul-
cast to the NCAA women’s
championship basketball game. He
didn’t talk about Candace Parker’s lead-
ership, Nicky Anosike’s defense or
Shannon Bobbitt’s three-point shooting.
Rather, he decided to discuss the appear-
ance of the players. He started his
remarks by complimenting the Lady
Vols, saying, “The girls from Tennessee
— they all look cute.” Imus might have
gotten away with that sexist comment,
but, he then added that the Rutger
players were “rough girls (with ...)
tattoos.” Once again, Imus might have
gotten away with that comment, but he
didn’t stop there. Inexplicably, he then
referred to the Rutgers players as “some
nappy-headed hos.”

Well, not surprisingly, all hell broke

Bill Haltom is a partner with the Memphis firm of Thomason, Hendrix, Harvey,
Johnson & Mitchell. He is past president of the Tennessee Bar
Association and is a past president of the Memphis Bar Association.

FOLKS!

i Jesse Jackson and

Reverend Al

Some people should sit
down and shut up.

loose. Reverend

Sharpton, along

with scores of other national commenta-

tors, demanded that CBS and MSNBC

fire Imus. The ol’ shock jock responded
i by going on a highly publicized contri-

tion campaign, apologizing on his show,
and then on the Al Sharpton show, and
then on the “Today Show”, and eventu-
ally in a personal meeting with the

¢ Rutgers women’s basketball team.

It didn’t work. MSNBC and CBS

fired him.

Like Jimmy Swaggert, Bill O'Reilly,

and Bill Clinton before him, Imus will
i probably survive his scandal, and

someday return to the airwaves with

i higher ratings than ever. But, in the

meantime, at the risk of preaching to
the choir, there is a lesson here for
everybody, even us lawyers. There is

! now a coarseness and crudeness in
i American culture. In slandering a group

of young women he had never even met,
Imus used a vulgar word that is
commonly used these days by recording
artists, film makers, and even so-called
comedians. This is no excuse for Don
Imus. But the painful truth is this sad
story isn’t just about him. It’s about a
mean-spirited culture that is becoming
increasingly prevalent in America today.

i We see it in our politicians and our

entertainers. We hear it on talk radio,
see it on music videos, and in the
movies. And I am afraid we are starting
to see it more and more these days in

! the legal profession.

[ have never heard a lawyer use the
sort of coarse language Don Imus
spewed. However, in recent years, | have

been amazed and saddened at how often

(Continued on page 36)
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CLASSIFIED ADVERTISING

SERVICES

CERTIFIED FORENSIC
DOCUMENT EXAMINER
Tennessee’s only ABFDE certified
private document examiner. Formerly
with U.S. Postal Inspection Service
Crime Laboratory. Certified by
American Board of Forensic Document
Examiners. American Society of
Questioned Document Examiners.
Substantial civil, criminal and trial expe-
rience. Thomas Vastrick, 6025 Stage
Road, Suite 42-309, Memphis, TN
38134; (901) 383-9282.

FORENSIC

HANDWRITING EXPERT
www.HandwritingForensics.com
Qualified in all courts.

Handwriting Identification,

Forgery, Anonymous Letters, Graffiti.
Diplomate / ABFE, NC Dept. of Justice,
U.S. Secret Service QDC I & 1I.
Theresa E Dean, Handwriting Expert,
Hendersonville, NC (828) 891-4263
PO Box 414, Horseshoe, NC 28742
Located in Hendersonville, North Carolina

Terri@handwritingforensics.com

WHEN IMMIGRATION ISSUES
AFFECT YOUR CLIENTS

Call Sean Lewis, member of American
Immigration Lawyers Association. New
immigration laws may have serious
consequences for your business clients or
criminal defendants. Staff and attorney
are fluent in Spanish! Law Offices of
Sean Lewis, PLLC 530 Church Street,
Suite 202, Nashville, TN 37219
866-892-9264 www.SeanLewisAt-

torney.com

BUSINESS VALUATION/
FORENSIC ACCOUNTING/
LITIGATION SUPPORT

Business Valuation services for FLPs and
other tax and business purposes; Forensic
Accounting and Expert Testimony serv-

ices for fraud, divorce and other
commercial cases; Litigation Support
services for a variety of cases involving
unusual and complex financial and
accounting issues. D. Michael Costello,
CPA e ABV, Decosimo, Tallan Building,
Suite 1100 — Two Union Square,
Chattanooga, TN 37402; (423) 756-
7100. MikeCostello@Decosimo.com

TRAFFIC ACCIDENT
RECONSTRUCTION &
HIGHWAY EVALUATION

Former State Traffic Engineer. Licensed as
Professional Engineer in Tennessee, with
national accreditation in traffic accident
reconstruction. Certified in crash data
retrieval. Traffic accidents, highway design
and traffic control, including construction
work zones. Computer-assisted reconstruc-
tion analysis and drawings. Richard
Fitzgerald, PE, 4545 Winfield Drive,
Nashville, TN 37211; (615) 331-1212.
rfitzgeraldpe@bellsouth.net

LOST COMPENSATION.

Economic Experts. Expert economic
damages analysis in personal injury,
wrongful death, and product liability
cases. Flat-rate pricing for most reports.
Our nationwide network of university
professors perform your analysis and are
available for testimony. Dependable,
credible, and presentable. On the Web
@ www.lostcompensation.com/TN or

call (888) 215.9548.

POSITIONS AVAILABLE

ASSOCIATE POSITION

COO/ LEGAL ADMINISTRATOR
POSITION HUGHES & COLEMAN
INJURY LAWYERS

High profile, mid-size plaintiff's law firm
seeks high energy Chief Operating Officer
to manage the overall operations of the
firm. Candidate will supervise and manage
a staff of approximately 85+ employees

and report directly to the Principal Attor-
neys. This position requires a strong and
experienced individual with at least 10+
years of management experience in a
professional services office environment.
A legal degree is preferred, but not
required. Both general management func-
tions and practice management of the
work product will be required. The ideal
candidate must possess a superb record of
identifying and analyzing complex issues
and problems in management with
demonstrated implementation of highly
effective results. Qualified candidates will
have effectively managed daily business
operations at strategic and tactical levels.
The incumbent will be required to
organize workflow, maintain good inter-
personal relations and communications
with all management and staff, including
attorneys, create and manage a budget,
manage business infrastructure, and
enhance community relations. Candidates
with experience in a legal environment
will be given preferred consideration.
Salary level will be commensurate with
experience. Send resume, references, and
salary requirements to: Attn: Amy Key;
Hughes & Coleman Injury Lawyers; P.
O. Box 10120; Bowling Green, KY
42102; akey@hughesandcoleman.com.
All information and responses kept in
strict confidence.

REAL ESTATE ATTORNEY
Kleinsmith & Associates P. C. seeks real
estate attorney. Minimum 5 years’ prac-
tice, in good standing in all jurisdictions
where candidate holds a license. Must
desire to practice on a multi-state level
and must seek partnership. Send résumé
to Kleinsmith & Associates P. C.;
6035 Erin Park Drive, Suite 203;
Colorado Springs, CO 80918. By fax:
(719) 593-2193, by email,

klein@kleinsmithlaw.com.

(Continued on page 36

RATES

The classified advertising rate is $80 for up to 50 words and $1.60 per word thereafter. Payment for classified advertisements must

| - accompany advertising message. As a service to our members, there is no charge for advertisements up to 50 words for
r N3 | Ilnk full-time job openings. For information about classified or display advertising, write to Advertising Coordinator, Tennessee
LEJEL

Bar Association, 221 Fourth Avenue North, Suite 400, Nashville, TN 37219-2198;
(800) 899-6993 (in Nashville, 383-7421); fax (615) 297-8058; e-mail Ibutler @tnbar.org.

See classifieds online at http://www.tba.org
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(Continued from page 35)

BATSON, NOLAN, BRICE,
WILLIAMSON & GIRSKY

General services firm in Clarksville,
Tennessee, is seeking an attorney licensed
in TN with 1+ year of Probate & Estate
planning and business formation/commer-
cial law experience. Excellent benefits and
salary including a performance-based
incentive pay plan. Submit résumés in
confidence to: Administrator, 121 South
Third Street, Clarksville, TN 37040; by
fax to 931-648-7853; or by email to
sbstroman@batsonnolan.com.

ASSOCIATE POSITION

A Knoxville, Tennessee, tax and corpo-
rate law firm is currently seeking lawyers
for associate positions. Strong academic
credentials and a minimum of 2 years’
experience in the areas of corporate,
finance, mergers and acquisitions and/or
real estate law are preferred. Send
résumés: Marlene Webb, P.O. Box
1990, Knoxville, TN 37901.

BUT SERIOUSLY

(Continued from page 34)

[ hear my fellow lawyers gratuitously call
other lawyers (generally their opposing
counsel in litigation) “dishonest”, “uneth-
ical,” or even “liar.”

Under the Rules of Professional
Conduct, we lawyers have an obligation to
report conduct that we honestly and
sincerely believe constitutes ethics viola-
tions. But the charges I'm hearing so often
these days are not being filed with the
Board of Professional Responsibility. They
are being yelled out in a conference room
full of lawyers, or worse yet, in a court-
room before a judge and jury.

We lawyers know the power of words.
We know that words can speak the truth,
persuade judges and juries, and bring about
justice. And we also know that words can
hurt people, good people like those fine
young women from Rutgers who battled
our Lady Vols for the national champi-
onship. So here’s hoping that each of us in
our daily law practice will weigh our words
very carefully. After all, we're lawyers, not

talk show hosts. &2

36

MEMPHIS FIRM

Nahon, Saharovich & Trotz PLC, is
seeking an attorney to chair its new
Consumer Fraud Division; excellent
compensation and benefits; preferred
experience with class action litigation
along with a strong academic back-
ground. Send confidential résumé to
Howard Taube at 488 South Menden-
hall, Memphis, TN 38117.

KNOXVILLE FIRM

Hodges, Doughty & Carson, is accepting
applications for the position of Firm
Administrator. Applicants should have
law firm management experience or
other professional management experi-
ence. Duties include all areas of law firm
management including human resources,
benefits, financial management, tech-
nology, strategic planning, marketing,
insurance and property management.
See our web site at www.hdclaw.com.
Send inquiries or résumé to
tsims@hdclaw.com.

NATIONWIDE INSURANCE
COMPANIES

The Office of General Counsel of the
Nationwide Insurance Companies is
looking for an experienced attorney to
join its property and casualty insurance
practice group. This position will be
located in Brentwood, TN. Some travel
may be required.

Duties will include:
¢ Representing the companies before
the Department of Insurance and
other regulatory agencies in the
assigned region (Tennessee, Missis-
sippi, Alabama, Arkansas)
¢ Providing oral and written legal
opinions to company management
involving all aspects of the property
and casualty insurance business
e Interpreting state insurance laws
and regulations and other state and
federal laws and regulations
impacting the property and casualty
insurance business

This position requires a minimum of
eight (8) years of legal experience in a

law firm or corporate law department
environment, including significant expe-
rience/familiarity in the property/
casualty insurance field. Must be able to
think analytically, provide written and
oral legal opinions on a variety of
complex legal issues impacting regional
insurance operations and do so with
minimum supervision. Must also possess
excellent presentation and interpersonal
skills, the ability to problem solve as part
of a team, and the ability to respond to a
client's needs with creative/proactive
solutions. Experience representing
companies before Departments of Insur-
ance and other regulatory agencies, as
well as the ability to establish and main-
tain effective working relationships with
those agencies, is highly desirable. Some
familiarity with the legislative process,
including bill analysis and working with
legislators/staff, is also desired.

Nationwide offers an excellent salary
and benefits package. To apply for this
position, please visit
www.nationwide.com/careers and
search for requisition #17033.

A CHATTANOOGA LAW FIRM
with 60+ lawyers is seeking to hire an
associate with two to five years of real
estate and/or business experience. Prefer-
ence will be given to candidates with
commercial loan experience. Competi-
tive compensation and benefits package.
Please respond in confidence to Chamb-
liss, Bahner & Stophel P.C., Attn: Mark
Turner, 1000 Tallan Building Two Union
Square, Chattanooga, TN 37402.
E-mail: mturner@cbslawfirm.com.

Fax: 423-508-0275

FOR SALE

OFFICE SPACE AVAILABLE
Established Green Hills law association
has office and secretarial space available
for immediate occupancy. Free parking,
excellent online and hard-cover
Tennessee library, conference rooms,

receptionist and voice mail available.
Call 383-3332 or raalaw@nashville.net.
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CAN FIRST DEPOSIT PLUS SAVE YOU
AND YOUR CLIENTS TIME AND MONEY?

YOU BE THE JUDGE.

Deposit checks from your PC, anywhere in the country,

e eNSeecentane § b with First Deposit Plus from First Tennessee. There’s less
: down time. Improved accuracy. No costly courier expenses.
And quicker access to the funds needed in order to keep
business running smoothly. It’s just one of the ways we're
committed to bringing you and your business clients new
products and services that make their job easier while
helping you to be as profitable as you can be. For more

information and to view our online demo, visit us online at

www.firsttennessee.biz.

7“ FIRSTTENNESSEE
All Things Financial.

FIRST TENNESSEE IS PROUD TO BE THE PREFERRED PROVIDER OF
FINANCIAL SERVICES FOR THE TENNESSEE BAR ASSOCIATION
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Just who are
Counsel On Call

attorneys?

Meet Rakiya:

Rakiya is a lawyer, artist and entertainer ...

She’s always loved music, graduating from
Berklee College of Music (magna cum laude) and
touring as a keyboardist and background singer for
major recording artists.

She earned her law degree at Vanderbilt
University and practiced at an AmLaw 50 firm in
Atlanta, representing apparel, teleccommunications
and retail clients in acquisitions. She loved the
work, but she longed for more time to pursue her
musical interests.

Through Counsel On Call, Rakiya practices
35-40 hours per week for a dynamic, growing
company, drafting and negotiating contracts and
handling general corporate matters. It’s a perfect
fit for her, allowing ample time to play and teach
music at night and on the weekends.

To find out more about bringing flexibility into
your career, visit www.counseloncall.com.

Counsel On Call

your life « your career . your way
www.counseloncall.com




